
11/5/2019

1

Doing Business in the World of  Whistleblowers

A Discussion of  Enforcement Trends, Emerging Prosecution 
Tactics and Practical Compliance Strategies

November 11, 2019

A. Lee Bentley, III

Slide 2

Presentation Overview

1. Background Regarding Whistleblower-Driven Litigation in the    
Healthcare Industry

2. Current Trends

3. Practical Advice for Proactive Compliance & Best Practices After 
Whistleblower Allegations to the Government

4. Questions

1

2



11/5/2019

2

Slide 3

Presentation Overview

1. Background Regarding Whistleblower-Driven Litigation in the    
Healthcare Industry

2. Current Trends

3. Practical Advice for Proactive Compliance & Best Practices After 
Whistleblower Allegations to the Government

4. Questions

Slide 4

Background/Introduction

• As many healthcare and life sciences companies have learned, the regulatory 
landscape is complicated, evolving, and perilous.  

• Even technical violations of  healthcare regulations can bring stiff  
consequences.

• Whistleblowers are the leading origins of  many government investigations and 
prosecutions.  

• We discuss the background of  these investigations and some notable 
prosecutions in recent years.
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Civil Qui Tam/False Claims Act Litigation

• The history of  whistleblower (or qui tam) litigation in America finds its roots in 
the Civil War. Congress passed legislation to help the government combat 
fraud by federal contractors.   

• The law remained on the books for over a century until it was significantly 
revamped in the mid-1980s.  At that point, Congress sweetened the pot by 
granting whistleblowers 15 to 30 percent of  the government’s recoveries.  

• The law has been strengthened and enhanced over the years, most recently in 
connection with enactment of  the Affordable Care Act in 2009.  
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Whistleblower Litigation under the False 
Claims Act
• According to the most recent statistics, the Department of  Justice (DOJ) 

is maintaining a fast clip with respect to False Claims Act prosecutions.  

• In fiscal year 2017, the federal government collected more than $3.7 
billion in fraud recoveries from federal contractors.  

• The vast majority of  those recoveries came in the healthcare arena.
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Role of  Whistleblowers in Government 
Litigation
• Of  particular note is that more than 90% of  the recoveries reached by 

DOJ—$3.4 billion out of  $3.7 billion—were the result of  qui tam 
lawsuits.

• Qui tam lawsuits, otherwise known as whistleblower lawsuits, are one of  
the fastest-growing segments of  litigation in federal courts, a cottage 
industry of  lawyers devoted to these cases. 
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False Claims Act Suits in Healthcare Space: 
Fla. Home Health Co. Pays $1.75 Million
• The former owner of  a Florida-

based home healthcare company 
paid $1.75 million to resolve a 
False Claims Act dispute in 2016.

• Among other allegations, the 
government claimed the 
company paid physicians illegal 
kickbacks to drum up business.

• The lawsuit was originally filed by 
a whistleblower.
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Owner of  Miami Home Health Agency 
Sentenced to 9 Years
• In 2017, the owner of  a now-defunct 

home health agency was sentenced to 
nine years in prison and ordered to 
pay $15 million in restitution. 

• Among other things, his alleged 
wrongdoing was paying bribes and 
kickbacks to recruit patients.

• Additionally, he treated patients with 
home-health services despite 
knowing the patients were not 
homebound. 
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$21 Million Settlement: Upcoding and 
Medically Unnecessary Health Services
• A Kentucky-based home-health 

company resolved civil False Claims 
Act allegations in 2016 that cost it 
$21 million.

• The alleged wrongdoing here involved 
“upcoding,” which is the submission of  
inaccurate billing codes to gain higher 
government payouts.

• The company also provided home-
health services that were not medically 
necessary. 
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Fla. Home Health Agency Settles Dual FCA Cases 

• Just last month, a Florida-based home 
health agency settled two False Claims 
Act cases—both of  which originated 
through whistleblower lawsuits.

• The company allegedly paid a physician 
for work he never completed in 
exchange for patient referrals.

• Additionally, a physician allegedly 
approved care plans for patients he 
never saw.
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Current Trends: High-Level

• While some predicted that the Trump administration might curb the 
enforcement priorities or otherwise lessen the risks for healthcare companies, 
this administration is continuing to investigate and prosecute cases.  

• Much of  this continued growth in cases is the result of  a years-long 
whistleblower bar that has invested significant resources and continues to 
develop a pipeline of  cases.

• Further, many whistleblowers are continuing to pursue their cases on their 
own, even if  the government chooses not to intervene.
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Recent DOJ Commitment to Continuing 
Enforcement

• Last summer, DOJ announced the arrest of  
more than 600 individuals.  

• This was the 
largest healthcare 
fraud takedown 
to date, topping
the record years
of  2013-2017.
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More Recent DOJ Efforts: Largest Hiring in 
Decades

• Also last summer, DOJ announced the 
largest increase in Assistant US 
Attorneys in decades.

• Nearly 1/3rd of  the new hires were hired 
to specifically focus on affirmative civil 
enforcement—or qui tam/whistleblower 
cases.
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There’s Also Room for Cautious Optimism, 
However
• While some of  these signs appear ominous, there is room for cautious 

optimism.

• First, early last year, DOJ announced two separate directives that might 
significantly help defendants facing qui tam/whistleblower suits.

• Granston Memo – Addressing possible declination of  meritless cases; and
• Brand Memo – Eliminating DOJ’s use of  sub-regulatory guidance as a basis for 

bringing forth affirmative civil litigation
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Courts Have Provided Some Reason for 
Optimism
• Additionally, the federal courts—including the Supreme Court—have 

provided defendants with considerable legal arguments in recent years. 

• Of  most significance is a 2016 Supreme Court case—Universal Health 
Services v. United States ex rel. Escobar (“Escobar”)

• Broadly speaking, this case has caused courts to place more emphasis on 
materiality—or the showing that the alleged fraud really mattered.
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Court Precedent (con’t)

• Since Escobar was decided two years ago, courts have struggled with 
concepts of  “materiality.”

• However, more and more run-away jury verdicts are being overturned 
and defendants have been emboldened.

• There is a significant up-tick in the number of  defendants willing to take 
False Claims Act to litigation and, in some cases, trial.  
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Assessment of  Future Trends

• While its hard to predict with rigor what will happen in the next few 
years in the False Claims Act space, it seems almost certain that 
whistleblowers will continue to file suits.  

• Whistleblower firms will continue to devote resources to these types of  
cases as the potential paydays are very likely.

• Therefore, for many companies in regulated spaces, the question of  
whether the next qui tam will come is more a question of  “when”, rather 
than “if.”
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Practical Proactive Compliance Strategies

• We describe some high-level suggestions for companies to turn potential 
government informants into proactive internal watchdogs.  

• We emphasize that “no one size fits all” and that no strategy will deter all 
potential qui tam relators or government informants.  

• Further, we note that many companies will likely already have many of  
these suggestions in place.  
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General Compliance Strategy: Establish and 
Advertise Whistleblower Hotline Programs
• A whistleblower hotline is often a key component of  an effective corporate 

compliance and ethics program.

• According to some research studies, in companies with an internal hotline, tips 
account for over half  of  all fraud detection.  A best practice is to consider 
making the hotline anonymous as anonymity often generates more calls.

• Hotlines become stale, however.  Therefore, the best proactive strategy is to 
make the hotlines fresh and meaningful.  

• Make sure employees know about the hotline – emphasize it at meetings, in 
newsletters, on intranet sites, and anywhere else.  
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General Compliance Strategy: Promote a Sense 
of  Agency Throughout the Organization

• Employees generally tend to report concerns only when they feel a sense of  
agency—or, otherwise feel that their reported concerns are being addressed.  

• This, of  course, starts with the tone at the top.  Make sure all individuals—from the 
top down—feel like their concerns are being heard and addressed, as appropriate.

• Consider ways to show that complaints are taken seriously—perhaps by addressing 
complaints at staff  meetings or otherwise publicizing the work done to ameliorate 
employees’ concerns.

• Consider ways to “close the feedback loop.”  
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General Compliance Strategy: Benchmark Your 
Compliance Program
• A best practice is to benchmark, or otherwise measure, the effectiveness 

of  internal compliance systems.  

• Companies should benchmark their compliance programs to internal 
(e.g., location, business units and departments) and external (e.g., peers 
and industry) data sources. 

• Data benchmarking provides companies with comparative information 
to determine reporting patterns that are higher than, lower than or in line 
with peers and their industry.
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General Compliance Strategy: Follow-up With 
the Whistleblower
• When suspected unethical or unlawful activity is reported, no matter 

whether corroborated or otherwise, follow-up with the whistleblower.  

• Many government whistleblowers first report the concerns internally and 
then only turn to the government after they feel that their concerns were 
not addressed.  

• So, develop a system to close the feedback loop and keep the 
whistleblowers informed about their concerns.
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Once a Whistleblower Reports Problems

• No matter how good your proactive compliance program, the possibility 
of  a whistleblower suit will linger.  

• Most importantly, do not panic when receiving word of  a whistleblower 
lawsuit.  The number of  suits and the intensity of  scrutiny is increasing, 
so this should be somewhat expected. But, nonetheless, take the 
investigation seriously.

• We offer several practical suggestions should you receive notice of  a 
whistleblower lawsuit
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After Receiving DOJ Subpoena

• First, you will likely learn of  a suit via a DOJ subpoena.  

• Carefully read the subpoena – understand what is being investigated and what 
is requested.  

• Second, notify the proper officials in the company – in-house counsel, senior 
management, possibly the Board of  Directors.  

• Consider employing outside counsel proficient in dealing with the Department 
of  Justice.
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After Counsel is Engaged

• Make sure to preserve all records.  

• Instruct employees to maintain and not delete any responsive records.

• Consider, as necessary, halting any automatic deleting protocols.  

• Identify relevant custodians and locations of  responsive records
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Dealing with Suspected Whistleblowers 

• Be cautious as anyone may have reported suspected “fraud” to the 
government.

• But don’t over-react. You might not know exactly who or when someone 
reported “fraud” to the government.

• Most importantly, if  you receive notice that you’re possibly in the midst 
of  a whistleblower lawsuit, do not retaliate against any suspected 
whistleblowers.  
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Questions

• Lee Bentley
lbentley@bradley.com
813-559-5524
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